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The Coalition Government has been critical of

AHRs, particularly in a depressed market, and has

aimed to restrict their scope and provide other

incentives for development. The Community

Infrastructure Levy (CIL) is seen as largely replacing

section 106 agreements but is only slowly being

introduced. It will allow councils to raise funds for 

a wide range of infrastructure costs linked to

development, but not for affordable housing. The

New Homes Bonus is another incentive alongside

both CIL and section 106.

Given its continuing importance in delivering

affordable housing, the future of planning gain is

crucial to the debate about how to increase housing

output. What role should it play, and how does this

fit with other incentive arrangements in the context

of a reviving housing market?

The role of planning gain has been brought into the

limelight by the Lyons Housing Review, set up to

provide the Labour Party with a ‘road map’ on how

to reach its target of building 200,000 homes per

year if it forms the next government. Can planning

gain help in the drive to build more affordable

housing as a major part of this target?

Local planning authorities are able to require

developers to mitigate some of the negative impacts

of development through section 106 agreements, first

introduced in 1990. They put obligations on developers

which capture part of the extra value created by a

planning permission. In theory, planning obligations

are there to make acceptable what would otherwise

be unacceptable development. Those that provide

affordable housing have become known as

Affordable Housing Requirements (AHRs).

what should be
the gain from
planning gain?
John Perry looks at planning gain’s role in increasing housing
output, and considers ways of strengthening its use as a
delivery mechanism for affordable housing
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The importance of planning gain in the delivery
of affordable housing

It is often forgotten how important section 106

has been. Full data are no longer collected, so most

of the evidence dates from before the credit crunch.

However, in the period 2002/03-2007/08 over half

of affordable housing completions included section

106 contributions, and in 2008 such contributions

provided over 30,000 new affordable homes.

Research in this period suggested little evidence of

developer resistance to section 106 agreements.1

Before the credit crunch, planning gain was also

substantial in terms of value: contributions secured

in 2007/08 were worth almost £5 billion, of which

about half was for affordable housing (mainly

delivered as houses rather than in cash).2 In the

same year, gross social housing investment in

England was £7 billion. Obviously this period

provided a very favourable environment, with rising

property and land values (house prices increased by

75% from 2002 to 2008). Yet section 106 was

playing a huge role at a time when overall housing

output was 50% higher than currently. It was far

more significant than either CIL or the New Homes

Bonus is now (CIL is still tiny; the New Homes

Bonus is currently worth around £1 billion, or one-

fifth of what section 106 provided in 2007/08).

That said, one feature of planning gain is that its

use is highly variable: some local planning authorities

use it very effectively and have expertise in

negotiating deals which work for both sides. Others

are less expert and deals may fail, not be delivered

or never be negotiated. One study found that, in

part because they are concentrated on larger sites,

planning gain agreements are achieved in only 6%

of all planning permissions.2

The downturn after 2008 saw mixed responses in

the sector to section 106, ranging from non-

enforcement of existing obligations, negotiated

changes or granting of new permissions with fewer

obligations, to (perhaps surprisingly) increases in

affordable housing where some developers offered

whole schemes to social providers or built the

affordable element first to help their cash flow.

Experience suggests that, used intelligently,

section 106 agreements can give builders certainty

and are not necessarily a financial burden. Property

services provider Savills has said that, at least

outside Central London, ‘in the current market and

at current volumes, the early cash flow from

development of Section 106 affordable housing

forms an integral part of the funding of private

sector development’.

Savills also points to section 106’s role in

stabilising development of some sites, even though

in the financial crisis it affected the viability of

others. It concludes that ‘the cash flow kept many

private developers in business in 2009’ – at the

height of the financial crisis in the sector.3
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Government action on AHRs after the credit
crunch

The Coalition has made sweeping changes to the

planning system. It introduced the National Planning

Policy Framework (NPPF) in March 2012, radically

reduced the guidance relating to AHRs, and

removed the regional housing targets often used to

justify them. Last April it said that ‘unrealistic

[affordable housing] conditions have meant no

development, no regeneration and no community

benefits’.4 It decided against solely a voluntary

approach to renegotiation of AHRs, taking formal

powers in the Growth and Infrastructure Act 2013 to

allow appeals against existing AHRs where a

developer can show they make schemes unviable.

The Department for Communities and Local

Government (DCLG) claimed the changes could

‘unblock 75,000 stalled homes’. It did not, however,

comment on the potential impact on the Affordable

Homes Programme. By this stage, both developers

and the Government appeared to have forgotten the

benefits of section 106 before the crisis.

AHRs have also been restricted in scope in other

ways: self-build, developments for market rent and

schemes with less than ten units are all now either

exempt or proposed to be exempt from having

AHRs imposed.

Issues from the introduction of CIL
CIL is distinct from section 106 as it applies to all

developments above a certain size, with some

exemptions. Its aim is to share the burden of

infrastructure costs, which tend to be borne

disproportionately by large developments, more

fairly across a wider range of schemes.

CIL is only being slowly introduced as it depends

on councils having a charging schedule, which few

yet do. This may change during 2014 given the

revival of the housing market. However, it remains a

complex issue for local planning authorities, for

example in setting appropriates rates for the levy, in

striking the balance between CIL and section 106,

and in deciding how to apportion money collected

via CIL (for example, how many developer

contributions are needed before work starts on a

new school?). Government guidance is limited in

scope.5 As yet, there is little evidence of any impact

from CIL on project viability.6

In deciding the scope of the infrastructure eligible

for CIL, the Coalition excluded social housing.

Guidance also makes clear that CIL should be the

main form of planning gain in future and AHRs will

take second place. Given that CIL is not yet widely

used, there is a potentially serious impact on

affordable housing as and when it is rolled out. Also,

of course, had housing been included in CIL, it

would have provided an alternative if AHRs are to

be more restricted. If both forms of obligation are

used, a danger to be avoided is trying to get a ‘quart
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out of a pint pot’ to assist in delivering both

affordable housing and infrastructure. This danger is

very real, given pressures to deliver both housing

and infrastructure within tighter budgets.

Recent evidence on AHRs
It is likely that AHRs are still a significant contributor

to affordable housing output, albeit not as significant

as in 2007/08. Savills analysed DCLG data (see 

Fig. 1) and showed that the proportion of affordable

housing coming through section 106 agreements

was still 60% in 2010/11; this was at the height of

the previous government’s National Affordable

Housing Programme.

The Coalition has a target of building 170,000

affordable homes over the period to 2015. In

delivering it, providers have moved away from use

of section 106 towards acquiring large sites that

they develop themselves. Grant is no longer

generally available for schemes provided by section

106, and the data only show ‘nil grant’ section 106

schemes (they provided 4,820 units in 2012/13).

There appears to be no monitoring by the

Government of changes in use of AHRs, either as 

a result of the Growth and Infrastructure Act or

otherwise. An independent investigation of large

housing schemes (over 50 units) during 2013 found

that negotiated reductions in AHRs amounted to a

loss of 2,300 homes.7 Several studies have

suggested that such reductions were a constructive

response to the downturn by local authorities, with

attempts to ensure that planning gain continues but

without holding up stalled developments.8

What’s wrong with AHRs?
It is far from clear why AHRs were targeted for

action by the Coalition rather than other aspects 

of planning permissions, especially given their

continuing importance to housing delivery. In

justifying the Growth and Infrastructure Act, the

Coalition said that data from Glenigan identified

75,000 potential units stalled due to sites being

unviable. However, this figure related to all reasons

for non-viability, including, for example, lack of

development finance. While AHRs have made

schemes unviable, so have many other factors. The

Home Builders Federation, for example, originally

focused on infrastructure requirements, not AHRs,

as the blockage to schemes.

The risks of cutting back on AHRs
There are obvious risks in the watering down or

limiting of AHRs now taking place:

● Developers may unreasonably try to pressure

councils to reduce or remove AHRs given the

appeal mechanism in the Growth and

Infrastructure Act.

● With fewer AHRs, developers may simply build

more expensive housing and build reduced levels

of (or no) affordable housing. Where site

Above

Fig. 1 Total affordable housing and proportion delivered through section 106

Source: Savills, using DCLG data (Live Table 1000: ‘Additional affordable homes provided by type of scheme, England’) and Housing

Strategy Statistical Appendix (HSSA) data
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availability is tight, opportunities to build affordable

housing will inevitably be more limited.

● Areas best placed to meet AHRs (more affluent

areas) will instead concentrate on market housing,

jeopardising all affordable housing in these areas.

● The Local Government Association believes the

Growth and Infrastructure Act will reduce

communities’ confidence in the planning system;

if much-needed affordable housing is not

provided, it may make communities less likely to

accept development in the future.

● There are particular risks in rural areas where only

small housing schemes may be allowed that

might not now have an affordable element.

Furthermore, the logic of the Coalition’s watering

down of AHRs in the downturn should be that – if

still needed, as they are – in an upturn they should

come back into use. However, if part of the hesitancy

among councils about introducing CIL is also due to

the downturn, a further risk is that a new emphasis

on CIL might displace section 106 and hence AHRs.

This is particularly the case given the capital funding

cuts for infrastructure projects; i.e. councils (and

developers) may favour infrastructure over provision

of affordable housing since otherwise it might not

get built.

How to re-establish AHRs as a delivery mechanism
The positive case for maintaining and indeed

making greater use of AHRs is that for many years

they worked well as a vital delivery mechanism for

affordable housing alongside capital grant, at a time

when overall housing output was much higher. Any

programme to reach an affordable housing target

(such as the current Affordable Homes Programme)

depends on a mix of incentives, subsidies or other

inputs: to reduce or eliminate one of these puts

inevitable pressure on the others.

We have already seen the way the drastic reduction

in capital grants has pushed up rents and has adversely

affected output: restoring the widespread use of AHRs

can be a vital component in a future programme

which has more ambitious output targets and at the

same time aims to provide homes at more affordable

rent levels. In the context of a more ambitious

programme, the aim should be to restore AHRs as a

sensible and significant contribution to its subsidy:

arguably it would be irresponsible to do otherwise.

Here’s an agenda for strengthening and making

greater use of planning gain: 

● Resolve the uncertainty over the role of section 106

(and specifically AHRs) in relation to CIL, by either:

■ including affordable housing within the scope of

CIL; or

■ making clear that AHRs sit alongside CIL and

do not take second place.

● Restate the importance of AHRs and encourage

best practice in their use by planning authorities.
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● Reinstate detailed guidance on affordable housing

within the NPPF (for example based on the old

Planning Policy Statement 3). 

● Allow AHRs to be used in combination with

capital grant where this delivers value for money

(for example housing at social rents).

● Resume the full monitoring of AHRs that was in

place before 2007/08, to better understand their

importance and how use of them is changing.

● Ensure that the scope of section 106 is wide

enough to allow planning authorities to require a

proper mix of house types, tenure and price range.

● End the power to appeal against AHRs, on the

basis that it is no longer required.

● Respect the flexibility which planning authorities

have in setting local policies and their proven ability

in many cases to respond to market changes.

● John Perry contributed to the evidence submitted by ARCH

(Association of Retained Council Housing) to the Lyons

Housing Review, and this article is based on that submission.

The views expressed are personal.
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